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1601 Introduciion: The Act, Scope,
Type of Plants Covered

The right to a plant patent stems from:

35 U.S.C, 161. Patents jor plants, Whoever invents
or discovers and asexualiy reproduces any distinct
and new variety of plant, including cultivated sports,
mutants, hybrids, and newly found seedlings, other
than 4 tuber propagated plant or a plant found in an

uncultivated state, may obtain 2 patent therefor, sub-

Ject to the conditions and requirements of this title.

The provisions of this title relating to patents for
fnventions shall apply to patents for plants, except as
otherwise provided.

Asexually propagated plants are those that
are reproduced by means other than from
seeds, such as by the rooting of cuttings, by
layering, budding, grafting, inarching, ete.

With reference to tuber propagated plants,
for which a plant patent cannot be obtained,
the term “tuber” is used in its narrow horticul-
tural sense as meaning a short, thickened por-
tion of an underground branch. Such plants
covered by the term “tuber propagated” are the
Irish potato and the Jerusalem artichoke.
This exception is made because this group alone,
among asexually reproduced plants, is propa-
gated by the same part of the plant that is sold
as food.

The term “plant” has been interpreted to
mean “plant” in the ordinary and accepted
sense and not in the strict scientific sense and
thus excludes bacteria. (In re Arzberger, 1940
C.D. 65%; 46 USPQ 22; 27 CCPA 1315.)

85 U.8.0. 165, Grant. In the case of a plant patent
the grant shall be of the right to exclude otherg from
asexnally reproducing the plant or gelling or using
the plant so reproduced,

Plant Patents

1602 Rules Applicable [R-55]

7 CFR 1.161. Rulea applicable. The rules relating to
applications for patent for other inventions or discov-
eries are also applicable to applications for patents for
plants exeept as otherwise provided.

1603 Elements of a Plant Application
[R-55]

An application for a plant patent consists of
the same parts as other applications and must
be filed in duplicate (37 CFR 1.163(b)), buf
only one need be signed and executed; the see-
ond copy may be a legible carbon copy of the
original. Two copies of color drawings must be
submitted, 37 CFR 1.165(b). The reason for
thus providing an original and duplicate file is
that the duplicate file is utilized for submission
to the Department of Agriculture for a report
on the plant variety, the original file being re-
tained In the Patent and Trademark Office at
all times,

Applications for plant patents which fail to
include two copies of the specification and two
copies of the drawing when in color, will be
accepted for filing only. The Application
Division will notify the applicant immediately
of this deficiency and require the same to be
rectified within one month. Failure to do so
will result in loss of the filing date.

1604 Applicant, Oath [R-55]

37 CFPR 1.162. Applicant, oath or decluration. The
applicant for a plant patent must e the person who has
invented or discovered and asexually reproduced the
new and distinct variety of plaut for which a patent is
songht (or as provided in §§ 1.42, 1.43 and 1.47). The
oath or declaration required of the applicant, in addi-
tion to the averments required by § 1.65, must state
that he has asexually reproduced the plant. Where the
plant is a newly found plant the oath or declaration
must also state that it was found in a cultivated area.

In an application for a plant patent there
can be joint inventors. See Ex parte Xluis et al.
Board of Appeals decision in Plant Patent File
707.

1605 [R~

Specification and Claim
55]

35 UM, 162, Description, claim. No plant patent
shall be declared invalid for noncomplinnce with see-
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